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STATEMENT OF THE CASE

Nature of the Case
Manuel Garcia Velasco appeals from his judgment of conviction for lewd conduct
with a minor under the age of sixteen. He asserts that his Fifth Amendment rights were
violated when the district court used information contained in his competency evaluation
against him.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Velasco's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.

1

ISSUE
Did the district court violate Mr. Velasco's Fifth Amendment privilege against selfincrimination when it improperly used information obtained for purposes of determining
Mr. Velasco's competency at sentencing?
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ARGUMENT
The District Court Violated Mr. Velasco's Fifth Amendment Privilege Against SelfIncrimination When It Improperly Used Information Obtained For Purposes Of
Determining Mr. Velasco's Competency At Sentencing

A.

Introduction
Mr. Velasco asserts that the district court improperly considered his statements,

and the medical conclusions based directly upon these statements, contained within his
competency evaluation for purposes of aggravation at sentencing.

B.

The District Court Violated Mr. Velasco's Fifth Amendment Privilege Against SelfIncrimination When It Improperly Used Information Obtained For Purposes Of
Determining Mr. Velasco's Competency At Sentencing
In its response, the State acknowledges that improper reliance on conclusions

derived from a competency evaluation at sentencing would satisfy the first prong of the
Perry test.

(Respondent's Brief, p.?) However, the State contends that, "under the

specific circumstances" of this case, Mr. Velasco cannot meet the second and third
prongs. (Respondent's Brief, p.?) The State is incorrect.
Pursuant to Perry,
the defendant bears the burden of persuading the appellate court that the
alleged error: (1) violates one or more of the defendant's unwaived
constitutional rights; (2) plainly exists (without the need for any additional
information not contained in the appellate record, including information as
to whether the failure to object was a tactical decision); and (3) was not
harmless.
State v. Perry, 150 Idaho 209, 226 (2010). Mr. Velasco has met his appellate burden.

First, the State argues that the record does not clearly establish that the district
court relied on information outside of Mr. Velasco's Fifth Amendment waiver because he
participated in the psychosexual evaluation and the evaluation referenced and
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summarized the prior competency evaluation findings.

(Respondent's Brief, p.8.)

However, the State has cited to nothing in the record that indicates that Mr. Velasco
waived any Fifth Amendment rights with regard to his competency evaluation, and the
psychosexual evaluation simply referenced and incorporated those findings. It is pure
speculation that Mr. Velasco waived any Fifth Amendment rights with regard to the
competency evaluation when he participated in the psychosexual evaluation.
The State then asserts that, because the psychosexual evaluation contained the
same conclusion as the competency evaluation - that Mr. Velasco was exaggerating his
mental difficulties, there is no prejudice.

(Respondent's Brief, p.10.)

However, the

psychosexual evaluation relies on the competency evaluation findings to make this
conclusion.

It is still a violation of Mr. Velasco's Fifth Amendment rights to use his

competency evaluation findings against him; it makes no difference that the findings are
repeated in another document and the State cites to no authority that it does.
The State also asserts that the failure to object to the competency evaluation's
conclusions could have tactical because objecting could have resulting in the loss of a
favorable recommendation in the psychosexual evaluation. This overlooks the fact that
counsel could simply have objected to the Fifth Amendment violation without objecting
to the entire report.
Finally, the State asserts that Mr. Velasco has failed to demonstrate prejudice
because his deception was apparent. (Respondent's Brief pp.1 0-11.) However, at the
sentencing, the court was not simply concerned with deception. When the court was
imposing sentence it stated, "the other thing that was of concern of Dr. Lindsey and a
concern of this Court, as we've discussed, is that given your neurocognitive functioning,
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you tend to play upon that and exaggerate that deficit to more than what it really is,
which may have a bearing on how treatable you are." (Sent. Tr., p.?1, Ls.6-12.) The
court remarked that, "I questioned that you were able to admit to a lot of the factual
things on that evening, but couldn't remember what actually happened between you and
her." (Sent. Tr., p.?2, Ls.13-1?)
Later, the district court referenced Dr. Lindsey's psychosexual evaluation, stating
that, "on Page 2, is that we still have some concerns about the nature and severity and
extent of your cognitive abilities because you didn't put forth a consistent and adequate
effort on those testing procedures." (Sent. Tr., p.??, Ls.1-5.) The court then concluded
that Mr. Velasco did indeed remember the events of the incident at hand despite "your
times here in court and initially with Dr. Lindsey" when he denied remembering what
had happened.

(Sent. Tr., p.??, Ls.6-12.)

It is clear from the record that the district

court was using information contained the competency evaluations against Mr. Velasco
with regard to his treatment options and his cognitive abilities.
As set forth above, the record demonstrates that the court, over and over again,
referenced the fact that Dr. Lindsey believed that Mr. Velasco was malingering, and
repeatedly stated that it believed that Mr. Velasco had always remembered the
incidents at hand, despite reporting otherwise to Dr. Lindsey.
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CONCLUSION
Mr. Velasco respectfully requests that this Court remand his case to the district
court for a new sentencing hearing with instructions that the district court not consider
information obtained from the competency evaluations against Mr. Velasco.
DATED this 9th day of October, 2012.
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